
A
mazing longevity as exists
today is something of a new
problem for those practicing
law, particularly in estate

planning. Law schools teach wills,
trusts, and estates. They cover client
confidentiality and loyalty. But
no one teaches attorneys about the
minefield of advanced age, the
growing incidence of Alzheimer’s
disease and other dementias. 

People are living longer than ever
before in history, and this has cre-
ated a problem for estate planners
that is referred to as “the gray
zone.” This is the period between
a client’s complete capacity for all
decisions and complete incapacity,
particularly for financial decisions.
Historically, any such gray zone
was short, and the family could
handle a member who was sliding
downhill because usually the elder
died sooner rather than later. 

That has changed. With ad-
vances in science, medicine, and
technology, people survive the
things that used to take them ear-

lier: heart attacks, strokes, and can-
cer. Living on and on has a down-
side every estate planner needs to
consider carefully. The longer a
client lives, the greater the risk of
Alzheimer’s or other dementia. 

Attorneys may be thinking, so
what? The will and trust are done.
The couple’s estate plan is all set
up. Why is this the attorney’s prob-
lem? The issue is that the stan-
dard estate documents do not
account for slow deterioration of
the trustee’s mental capacity. With
diminished capacity comes increas-
ing vulnerability to poor and dan-
gerous financial decisions and
financial abuse. 

Common scenario
Imagine a couple in their 80s whose
financial plan was done over 20
years ago. It contains language that
specifies what happens when one
of the trustees becomes incapaci-
tated. Typically, incapacity must be
verified by a doctor, two doctors,
or a combination of someone else
and the treating physician. 

Although different lawyers draft
these trusts in somewhat different
ways, the provision about the trustee
becoming incapacitated and having
this verified is standard. What is
wrong with that? It requires that the
elderly individual, the trustee in
question, has to go to the doctor and
have his or her mental status veri-
fied. In the gray zone, an elder who
is losing capacity often refuses to
see a doctor. Then what? 

Some lawyers believe that every
client should be able to make every
financial decision, even the worst
decisions, because that is the client’s
right. That sounds fine in theory.
But suppose the husband is devel-
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aging that destroy the capacity to
safely perform as trustee. The usual
trust or will typically assumes that
a trustee who becomes incapaci-
tated by brain disease or any other
damage to cognition will graceful-
ly go to the family doctor and be
evaluated when asked. Or the
trustee will know he or she has a
problem with his or her thinking
and will seek a doctor’s evaluation. 

The assumption continues that
the trustee, being told by the physi-
cian that there is a problem with
capacity, will accept this and agree
to no longer serve, or will willing-
ly step down as trustee because the
doctor thinks it’s time. Or some-
how, the family will have that
trustee “declared incompetent” and
that will end the impaired person’s
reign as trustee. The doctor is sup-
posed to do this at the client’s
request, or at the family’s request. 

These imagined scenarios are not
at all realistic for clients whose
thinking becomes compromised.
They may not realize that they are
impaired and tell the family they

feel fine. Maybe they do in fact feel
well. Dementia itself does not make
a person “feel sick.” Rather, it qui-
etly, invisibly, and relentlessly
attacks brain cells and destroys
their connection to pathways that
enable clear thinking and judgment.
The client experiences memory loss
and those around him or her make
excuses such as “she’s just getting
old” or “old people get forgetful,
don’t they?” 

The trustee’s spouse or family
members may fear upsetting the
elder who is losing capacity. They
may fear being cut out as a bene-
ficiary if they suggest that the older
person resign. They may hesitate
to try to stop an incompetent
trustee even when they know her
judgment is gone because they do
not want to “disrespect” the elder. 

The client does not want others
saying that anything is wrong with
him or her. The client does not per-
ceive any reason to see a doctor. If
he or she does see a physician for
a medical issue, such as high blood
pressure, the client may spend five

minutes with the physician, who
quickly asks if the medication is still
effective or needs to be changed.
The doctor makes a note in the
record and is out the exam room
door. Even if a family member is
somehow able to corral the doctor
and ask if he or she will give a state-
ment as to whether the patient just
seen is incapacitated, the doctor
may decline to offer this opinion. 

The appropriate kind of doctor
to make a determination of mental
capacity (for purposes of deciding
whether someone should still serve
as trustee) is a neurologist. Unless
there is a good relationship with a
physician who knows the patient
well and is willing to commit to the
opinion that the person just exam-
ined no longer has capacity to han-
dle finances, the family may not be
able even to get an opinion or state-
ment to that effect. 

Some neurologists refer to psy-
chologists, who are the only licensed
professionals permitted to do neu-
ropsychological testing. Those tests,
typically a set of two, three, or more
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kinds of measuring tools, offer
objective data that can substanti-
ate an opinion as to the person’s
ability to handle finances or not.
And some physicians, perhaps out
of fear of reprisals, loyalty to a
patient known for decades, or other
reasons, simply will not say that the
patient is incapacitated. 

The idea of protecting a client
from abuse in removing him or
her as trustee by requiring that the
client go to a doctor is reasonable.
Asking for a mental status evalua-
tion, getting a statement or even
sworn declaration that the client
is incapacitated is on its face a good
measure. But it is also replete with
assumptions, barriers, and pitfalls.
If the incidence of cognitive impair-
ment were not so widespread and
longevity did not have such an
impact in our society, things could
continue as they used to in the past.
But now, times have changed. We
have a recurring problem with unco-
operative elders who are living long
enough to become cognitively
impaired and dangerous to their
families’ financial wellbeing if
remaining in the trustee’s seat. 

Lawyers are supposed to antic-
ipate risks that lie ahead and plan
for them. The risk of the appoint-
ed trustee not willing to see a doc-
tor for evaluation of capacity is one
of them. Estate planners need to
plan for it. 

Lawyers need to be aware of
unwittingly exposing a client or the
client’s loved ones to the risks asso-
ciated with brain disease and dan-
gerously diminished financial deci-
sion-making ability. Lawyers are
there to help clients plan ahead and
protect what they have. Evolved
thinking on this will get the job done
better. It is not evolved thinking to
simply leave every trust with the
same provision in it that every client
who is a settlor of a trust will act
competently and safely as a trustee
into advanced age. Nor is it evolved
thinking to fail to build into the trust
fallback positions to cover the sit-
uation of a trustee’s refusal to do
what is needed to protect the trust
assets. Families do not understand
all of this either. They need lawyers
to help themselves avoid decimation
of their assets by demented decision
makers who are too impaired to
do the trustee job any longer. 

Estate planner’s role
The problems with longevity pres-
ent new challenges for the estate
planner. Any wise lawyer has to fig-
ure out how to solve the individual
client’s anticipated future problems.
What can the estate planner do? 

Lawyers should consider review-
ing all the trusts they have drafted
for clients who are now age 80 or
older. Why age 80? One could pick
any age, but the risk of Alzheimer’s
disease doubles approximately
every five years after age 65. By the
time an individual reaches age 85,
the odds of having Alzheimer’s

are at least one in three. Look at
trust provisions for what happens
in the event of incapacity of the
trustee in those trusts for those
older folks. Lawyers should ask
themselves these questions: 

1. What if the client refused to go
to the doctor for a determina-
tion of incapacity? Consider
including a requirement in the
trust document that the trustee
undergo periodic medical eval-
uations. It also may be pru-
dent to discuss the risks with
the client and come up with
some alternatives. 

2. What if the trustee did have
dementia? Consider who could
be harmed by decisions made
by a trustee in an impaired con-
dition. Also consider what
planning measures have been
taken for the possibility that the
individual refuses to resign as
trustee–and how the trust can
better address this problem. 

Perhaps no one wants to face the
possibility of becoming cognitive-
ly impaired. But lawyers have to
help clients keep their estates safe
by actually planning for the clients’
possible mental decline. This must
go beyond the “go see a doctor”
thinking. That is just too outdat-
ed to work in every case. Over 
5.4 million people are currently
diagnosed with Alzheimer’s disease
in our country. That number is
expected to rise dramatically as
Baby Boomers age. People with
dementia can get very stubborn and
resistant. They cover it up, deny it,
or do not realize their own impair-
ment. Lawyers must adjust to this
reality. Best practices call for greater
creativity in professional trust
draftsmanship.2 ■

Lawyers need 
to be aware of
unwittingly
exposing a client
or the client’s
loved ones to the
risks associated
with brain disease
and dangerously
diminished
financial decision-
making ability.

2 For a more comprehensive discussion of
issues that arise in representing older clients,
see Rosenblatt, Working With Aging Clients:
A Guide for Legal, Business, and Financial
Professionals (ABA, 2015).




